February 12, 2003
Mr. Chuck Yingling
Office of Water Management
Pennsylvania Department of Environmenta Protection
Rachd Carson State Office Building
P.O. Box 8555
Harrisburg, PA 17105-8555

Re:  Proposed Total Maximum Daily Load (TMDL) for Mahanoy Creek
Watershed, 32 Pa. Bull. 6208 (December 14, 2002)

Dear Mr. Yingling:

Citizens for Pennsylvania s Future (PennFuture) thanks the Department of Environmental
Protection (DEP) for the opportunity to submit the following comments on the Proposed Total
Maximum Daily Load (TMDL) for the Mahanoy Creek Watershed. Severd of these comments are
amilar to, but not identica to, comments we presented in a letter to you dated February 7, 2003
concerning the draft TMDL for the Catawissa Creek Watershed.

1. “Abandoned’ Mine Discharges

The draft TMDL report for the Mahanoy Creek watershed states that “[&]ll impairments
resulted from acid drainage from abandoned cod mines’ (p. 1), and later explains that only those
“discharges that are permitted or have aresponsible party . . . are considered point sources.”

(p. 21) Thedescription of dl of the sources of metals and pH impairments as “abandoned” cod mines
with no associated “ responsible party” appears to be inaccurate here for at least two, and as many as
four, reasons.

Fird, the draft report itself identifies the discharge that is pumped and (partidly) treated by the
City of Philadelphia, Girard Edtate as a permitted, point source discharge. Although the Girard EStateis
pumping mine drainage from a mine pool to which abandoned mines contribute, the discharge of that
wadtewater is part of an active, permitted mining activity and is properly classified as a point source
discharge.

Second, the draft report improperly failsto classfy the Gilberton pump discharge as a point
source discharge. Even if the Gilberton pump is activated automaticaly by a device linked to the mine
pool levd, the discharge occurs at that location only because of active human intervention. The fact that
the pumping of the mine pool at that location isintended to protect public health and welfare does not
change the fact that the discharge is apoint source discharge, just asthe Girard Estate’ s discharge of
pumped mine pool drainage is a point source discharge. The operator of the Gilberton pump —
presumably DEP s Bureau of Abandoned Mine Reclamation — therefore should have a Nationd
Pollutant Discharge Elimination System



(NPDES) permit authorizing the discharge, and any contaminant load should be assigned to it through a
Wastdload Allocation rather than a Load Allocation.

Third, the draft TMDL report identifies Sixty active mining operations in the Mahanoy Creek
watershed, most of which the report identifies as cod refuse reprocessing operations. (pp. 6-7 & Table
2) If aparticular mineis hydrologicaly connected to one of the mine drainage discharge points
identified in the draft TMDL report, the mine operator might be responsible for treating that discharge.
See35P.S. 88 691.307(a), 691.315(a), 691.316; C&K Coa Co. v. DER, 1987 EHB 786, 789
(“liability for the trestment or abatement of an off-permit, pre-existing discharge may be imposed under
8§ 315(a) of the Clean Streams Law where there is a hydrologic connection between the mining
operation and the off-permit discharge’). A sgnificant quaification, however, isthat dl cod refuse
reprocessing operations should be protected by the standards of 25 Pa. Code Chapter 88, Subchapter
G. PennFuture neglected to mention this Significant quaification in our comments on the draft Catawissa
Creek TMDL, but it gpplies with equa force there. Given the obvious aesthetic and safety benefits and
possible water quality benefits of reclaiming the abandoned cod wasgte piles (Draft TMDL report, p. 7),
these “bank reclamation” operations should be encouraged. For other regulated mining operations,
however, the TMDL report should show that active operations are not causing or contributing to one of
the discharge points identified in the report as abandoned, nonpoint source discharges.

Fourth, the Department should not assume that al of the various tunnels, boreholes, and entries
that discharge mine drainage in the Mahanoy Creek watershed are properly classfied as abandoned.
For example, the successor in interest to the person that originaly built a particular tunnd or an owner(s)
of record of the tunndl or alarger interest in redl property that includesit might be responsible for the
tunnel’sdischarge. See 33 U.S.C. 88 1311(a), (g)(2), 1342(a), (b), 1362(14); 35 P.S. 88
691.307(a), 691.315(a), 691.316; 25 Pa. Code § 92.3. See dso Commonwedlth v. Barnes & Tucker
Co., 371 A.2d 461 (Pa. 1977). Asin the Catawissa Creek watershed, the Department should conduct
an exhaudtive search for potentialy respongible parties before characterizing dl of these mine drainage
sources as “abandoned.”

2. Instream Water Quality Criteriafor Iron

The“TMDL Endpoints’ (p. 8) appropriately include the instream water quality criteriafor both
total recoverable iron and dissolved iron. These two criteria are not substitutable, “ether/or” standards.
They are legdly independent in that each of them must be satisfied at least 99 percent of thetime. See

25 Pa. Code 88 93.7(a), 96.3(c). If astream satisfies the total iron instream criterion but not the
dissolved iron criterion, it isimpaired, and the TMDL must determine the load reductions necessary to
ensure compliance with the dissolved iron criterion.

DEP has reason to believe that some if not dl of the impaired segments do not meet the
ingream criterion for dissolved iron. EPA’s TMDL guidance providesthat “[a) TMDL must identify
the loading capacity of awaterbody for the gpplicable pollutant.” (EPA “Guideines for Reviewing



TMDLs under Existing Regulations Issued in 1992,” May 20, 2002, p. 2) Nevertheless, the draft
TMDL report does not address dissolved iron loads or indicate whether achieving the load reductions
necessary to attain the total iron instream criterion aso would result in atainment of the instream
criterion for dissolved iron.

The draft report explains that “[tjhe iron TMDLs are expressed as total recoverable as theiron
data used for this analysis was reported as total recoverable.” (p. 8) This statement appears to mean
that because the monitoring data do not include dissolved iron concentrations, DEP is tregting totdl
recoverable iron as the only gpplicable iron parameter and the only iron criterion that must be satisfied.
The statement aso could be read to mean that dissolved iron monitoring data exist, but DEP chose not
to run the Monte Carlo amulation analysis using that data. Whatever the explanation, however, it does
not excuse DEP from addressing dissolved iron. The TMDL must demondirate the load reductions
necessary to satidfy dl gpplicable water qudity criteria By impermissibly eiding over the regulatory
independence of the dissolved and totd iron criteria, and by failing to demondirate what load reductions
are necessary to achieve the instream criterion for dissolved iron, the draft TMDL report does not
adequately address dl gpplicable water quaity standards.

It may be that through other monitoring data or documented relationships between the
concentrations of tota and dissolved iron in mine drainage (like the relationship between pH and net
dkdinity shown in Attachment C to the draft TMDL report), DEP can demondirate, with a reasonable
degree of confidence, that the necessary reductions in totd iron loads identified in the draft TMDL
report will result attainment of the dissolved iron instream criterion. Perhgps DEP cannot make this
demondration without further monitoring in the Mahanoy Creek watershed that includes andys's of
dissolved iron concentrations. One way or another, however, DEP must show what must be donein
order to ensure that the impaired streams are no longer impaired by a well-known congtituent of mine
drainage, dissolved iron. Asit stands, the draft TMDL report smply does not make this required
showing.

3. Failureto Provide Reasonable Assur ance of Attainment

Asin the draft report for the Catawissa Creek watershed, the “ Recommendations’ section of
the draft TMDL report for the Mahanoy Creek watershed cites “[tjwo primary programs that provide
reasonable assurance for maintenance and improvements of the water quality in the watershed”: the
NPDES permitting program and DEP s “efforts to reclaim abandoned mine lands.” (p.11) But
something more is required here. For watersheds like this one that include both Load Allocationsto
nonpoint sources and Wasteload Allocations to point sources, EPA’s TMDL guidance states that “the
TMDL should provide reasonable assurances that nonpoint source control measures will achieve
expected load reductions in order for the TMDL to be approveable.” (EPA May 20, 2002 Guidelines,
p. 4)(emphassadded) The draft TMDL report fals far short of providing reasonable assurance that the
required load reductions from nonpoint sources will be redized.

The draft TMDL report classfies al but one of the loading sources in the Mahanoy Creek



watershed as nonpoint sources. (The lone exception isthe Girard Estate’ s Centraia Treated
Discharge at Centrdia2,” but as noted in Section 1, above, the Gilberton pump discharge aso must be
classfied asa point source discharge.) The NPDES permitting program, however, is limited to point
source discharges. See 25 Pa. Code § 92.3. It isincongruous, if not disngenuous, to rely on a
program that does not apply to nonpoint source discharges for the purpose of achieving reductionsin
loads from sources DEP has classified in the same document as nonpoint sources. Cf. EPA May 20,
2002 Guiddlines, p. 4 (“When aTMDL is developed for watersimpaired by point sources only, the
issuance of aNationa Pollutant Discharge Elimination System (NPDES) permit(s) provides the
reasonable assurance that the wasteload dlocations contained in the TMDL will be
achieved.”)(emphasis added).

Asfor the various efforts to reclaim abandoned mine lands, the draft TMDL report gives no
assurance that the programs will be able to make a sgnificant dent in the watershed' s reclamation
problem. The report does not estimate the percentage of the abandoned mine lands in the watershed
that have been reclamed through Abandoned Mine Land Fund projects or other reclamation incentive
programs. It dso does not indicate the number of acres of abandoned mine land remaining in the
watershed or the gpproximate cost of reclaming those lands. It iswell known that Pennsylvania
annually receives about $20-25 miillion for reclamation of abandoned mines from the federa AML
Fund, but needs about $15 hillion to complete dl the remaining reclamation work in the state. Even
when these federd AML Funds are augmented by Growing Greener grants and funding from other
sources, aswdll as the reclamation being achieved through refuse bank reclamation operations or other
remining activities, it seems likdly that it will be along time before the reclamation of the abandoned mine
lands in the watershed is substantially completed. Overal, the draft TMDL report does not demonsirate
that the second “primary program” will contribute Sgnificantly in the foreseeable future to achieving the
necessary load reductions.

The Mahanoy Creek Watershed Association and (once again) Mr. Wytovich surely are to be
commended for their tremendous efforts in designing, ingtaling, and expanding “The Swamp,” and in
developing the larger series of projects of which itisapart. But these volunteer mine drainage trestment
projects face intense statewide competition for funding. Moreover, the draft TMDL report does not
suggest that the planned passve treatment systems will achieve the load reductions necessary to atain
water quality standardsin any identified stream segment, much less in the entire watershed. In short, as
laudable and well planned as they are, these grant-funded trestment projects do not provide the
reasonable assurance of load reductions that is needed for EPA to approve thisTMDL. Only by
including a more extengve implementation plan that explains how and when the necessary load
reductions will be achieved can the TMDL report provide that needed assurance.

PennFuture recognizes that given al of the practica difficulties, DEP may not be able to provide
reasonable assurance that the necessary load reductions actualy will occur. But it is mideading to
suggest that the NPDES and abandoned mine land reclamation programs will, even as supplemented by
government-funded and/or volunteer projects, take care of the contaminant loading problemsin the
Mahanoy Creek watershed within any reasonable time frame. If the problem is smply too big for DEP
to provide the required reasonable assurance, the TMDL report should say so.



4, Methodology Used in Allocation for “ Centralia Treated Discharge at Centralia2”

The“AMD Methodology” section of the draft TMDL report (pp. 21-22) explains that DEP
uses two approaches when determining TMDL s for AMD-affected stream segments. One gpproach
applieswhere dl of the impact results from nonpoint sources. A different gpproach applies where the
impacts are from point sources done or from a combination of point and nonpoint sources, in which
case the impacts of the point source(s) is determined by performing a mass baance with the receiving
stream. (p. 21) The set of example caculations for Lorberry Creek includes the application of the
meass balance approach to a point source discharge (the Shadle Discharge).

Like the Shadle Discharge into Lorberry Creek, the “ Centralia Treated Discharge at
Centrdia2” (Centralia2 Discharge) is a point source discharge. The method used to determine the
dlocation for the Centraia2 Discharge, however, does not resemble the ca culations gpplied to the
Shadle Discharge. It appears that despite classifying the Centralia2 Discharge as a point source
discharge, DEP applied the analytica approach for nonpoint sourcestoit. The draft TMDL report
does not judtify that apparent deviation from the standard methodology.

There are two obvious differences between mode calculations for the Shadle Discharge (pp.
26-30) and the dlocation made a the Centraia2 Discharge (pp. 37-38). Firg, the Shadle Discharge
dlocation involves a multi-step mass balance analys's, but the draft TMDL report does not indicate that
DEP performed any smilar mass baance andysis with respect to Centralia2. The draft TMDL report
does not explain this gpparent deviation from the modd. Second, despite the absence of an applicable
Best Available Technology (BAT) effluent limit in both cases, DEP cdculated a Wastdload Allocation
for duminum for the Shadle Discharge but not for the Centrdia2 Discharge. The draft report states that
a“WLA was not computed for duminum, since the [Girard Estate’'s NPDES] permit did not have a
BAT limit for duminum.” (p. 37) But the abosence of aBAT limit for duminum did not prevent DEP
from determining a Wasteload Allocation for duminum for the Shadle Discharge. In the calculations for
the Shadle Discharge, DEP explained that because of the absence of an applicable BAT limit for
auminum, “the starting concentration for the modeling was arbitrary.” (p. 30) The draft TMDL report
does not explain why, if DEP was able to plug an auminum concentration vaue into the mode for the
Shadle Discharge, it was unable to take a smilar gpproach for the Centralia2 Discharge.

5. Failureto Address All Identified Pollution Sour ces
A. Siltation in “Unnamed Tributary to Mahanoy Creek at Unt.MC”

The draft TMDL report states that the 2002 Section 303(d) list has added “siltation” as a cause
of impairment of the unnamed tributary to Mahanoy Creek associated with alocation point “Unt.MC,”
which isaso impaired by metas from acid mine drainage. (p. 41) Based on the mention of “coa
fines’ in the description of the Sltation problem, it seems likdly that unreclaimed mine lands cause or
contribute to thisimpairment. The draft report explains that the TMDL does not address this Sltation
impairment because “[i]t is assumed that this impairment will be remediated by the use of best



management practices implemented to remediate AMD.” (p. 41)

This assumption, however, is not justified by the draft report. The draft report does not identify
the “best management practices’ to which it refers. In light of the fact that “[t]he only known discharges
that affect this sream are the Potts Discharges’ (p. 41), the likely Strategy for dleviating the metds
impairment by “remediat[ing] AMD” in this sub-watershed would be collection and trestment of the
Potts Discharges. But it is extremdy unlikely thet trestment of these discharges would dleviae the
impairment caused by the deposition of cod fines (and perhaps other gilt) in the stream. Because the
draft TMDL report provides no basis for concluding that trestment of the Potts Discharges would by
itsdf diminate the observed gltation impairment, its assumption that the Sltation impairment will be
remediated through the application of the same “best management practices’ that are adopted to
dleviate the metals contamination is unjudtified. The TMDL therefore must separately address the
gltation imparment of this unnamed tributary to Mahanoy Creek.

B. Agricultural Impairment of Crab Run

The 2002 Section 303(d) report lists Crab Run as being impaired by “ Organic Enrichment/ Low
Dissolved Oxygen” and “Siltation” resulting from “ Grazing Related Agriculture” The draft TMDL
report explainsthat no TMDL will be done for Crab Run for impairment by mine drainage because
recent studies show that the only impairment to Crab Run results from agriculturd sources. (p. 42) The
draft report does not explain, however, why it does not include a TMDL addressing the documented
agriculturd impairment of Crab Run. 1t makes sense to complete the TMDL for the entire Mahanoy
Creek watershed now by including a TMDL addressing the impairments of this 1.4 mile long segment
caused by agriculturd activities. At aminimum, the report should indicate when the watershed TMDL
will be amended to include a TMDL for Crab Run.

Please fed freeto contact me at 717-214-7920 if you have any questions about our comments.

Sincerdy,

Kurt J. Weist

Senior Attorney
Harrisburg Office



